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2. Negotiable Instruments. — Alterations — Incompleteness. The delivery of 
an incomplete negotiable note by the maker to a third person to be negotiated 
does not constitute the latter the agent of the former to make alterations, in parts 
of the note already complete, which are necessary to give effect to the note for the 
purpose for which it was intended. 

3. Negotiable Instruments — Change of relation of parties — Alteration — Release. 
If, by mistake, the payee of a negotiable note signs the note as maker, whereby it 
becomes a complete note payable to the order of the maker, the delivery of the 
note to the intended maker, to be negotiated by him, does not authorize him to 
substitute his name as payee, and then endorse the note, and if such substitution 
is made, without other authority from the maker, it releases him. 



Doyle's Administrator and Others v. Beasley and Others. — 

Decided at Wytheville, June 20, 1901.— Cardwell. J. Absent, Keith, P : 
1. Chancery Practice — Laches — Presumption of payment. The presumption, 
arising out of the lapse of time, the conduct of the parties interested, and the cir- 
cumstances surrounding them, that the debt asserted in this cause, which has been 
past due over twenty-two years, has long since been paid, seems irresistible. Cer- 
tainly, any other conclusion would, at best, be purely conjectural. 



Nelson v. Triplett, Trustee. — Decided at Wytheville, June 20, 
1901.— Cardwell, J : 

1. Statute of Limitations — Unsuccessful action of ejectment. An unsuccessful 
action of ejectment does not stop the running of the statute of limitations against 
the plaintiff's claim. 

2. Chancery Practice — Laches. When from delay any conclusion that the 
court might arrive at must, at best, be conjectural, and the original transactions 
have become so obscure by lapse of time, loss of evidence and death of parties as 
to render it difficult, if not impossible, to do justice, a court of equity will not 
interfere, whatever may have been the original justice of the claim. 



Watkins v. Venable. — Decided at Wytheville, June 20, 1901. — 

Buchanan, J: 

1. Appeal and Error — Quo warranto — Court of Appeals. This court has no 
original jurisdiction in cases of quo warranto, nor has any judge thereof jurisdic- 
tion to issue the writ and send the case to the Circuit Court to be proceeded with, 
as in cases of injunction. 

2. Quo Warranto — Process — Parties. Under our statute, the first notice that 
a defendant has of a quo warranto proceeding is the writ its-elf, and he does not 
become a party to it until the writ is awarded. If a circuit court refuses to award 
the writ, the defendant is no party to the proceeding in that court, and cannot be 
made a party on a writ of error from this court, and process against him here, if 
awarded, will be quashed. 

3. Quo Warranto — Discretion. Neither at common law under modern prac- 
tice, nor under our statute, is the applicant for a writ of quo warranto entitled to it 
as a matter of absolute right ; but whether it shall be awarded or not is subject, 
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in a considerable degree, to the exercise of a wise judicial discretion by the trial 
court, whose judgment will not be disturbed unless plainly erroneous. 

4. Quo Warranto — Proceeding under Code, ch. 145 — Tide to office. The object 
of chapter 145 of the Code was to simplify the procedure in quo warranto cases, 
and to define the cases in which the writ might be used, and not to narrow the 
writ or make it less comprehensive in trying the title to an office that it was com- 
mon law, where title to an office could be tested if the incumbent were not in pos- 
session dejure, although he might be a full de facto officer. The provisions of that 
chapter are not restricted to cases in which the incumbent is a mere intruder or 
usurper without color or pretence of title. 

5. Appeal and Error — Petition for quo warranto. A writ of error lies from 
this court to a judgment of a circuit refusing to entertain a petition for writ of 
quo warranto tendered by a bona fide claimant of an office to test the title thereto. 

6. Clerks — County and circuit courts — Effect of new census. Whether there shall 
be elected at a general election a separate clerk for the circuit court of a county is 
determined by the last general census taken before the election. If such census 
shows a population of less than fifteen thousand inhabitants, the clerk of the 
county court is ex officio clerk of the circuit court for a full term of six years, re- 
gardless of what may be shown by a census taken during his term. If he die 
during his term, but after a new census showing more than fifteen thousand inhab- 
itants, his successor holds, as he would have held, the office of clerk of both courts 
for the residue of his term. 

7. Constitutional Law — Clerks. Art. VII, sec. 1, of the Constitution, with 
reference to the election of clerks, is not self-executing, and to give it effect legis- 
lation was necessary. 

Simons v. Military Board op Virginia. — Decided at Wytheville, 
June 20, 1901. — Harrison, J : 
1. Mandamus — Discretion — Military Board — Court martial — Pay roll. Manda- 
mus will not lie to compel the " Military Board" to pay a court martial pay roll , 
as it is a matter within the discretion of said board under the provisions of section 
377 of the Code, and mandamus does not lie to control the conduct of a functionary 
who is invested with any discretion in the premises. 



Stone v. Caldwell, Clerk. — Decided at Wytheville, June 20, 

1901.— Whittle, J : 

1. Delinquent Lands — Purchase from Commonwealth — Fees of officers. The fees 
prescribed by section 666 of the Code, as amended (Acts 1899-1900, p. 855), are 
intended to compensate the officers for the services therein enumerated, but other 
incidental duties are imposed upon the clerks, the compensation for which is not 
specifically provided, and for which they are entitled to demand the fees allowed 
by chapter 172 of the Code. If these are not paid or secured, the clerk may refuse 
to receive and file an application to purchase from the Commonwealth 

2. Delinquent Lands — Offer to purchase — Clerk's fees. On an application to 
purchase delinquent lands from the Commonwealth, the clerk is not entitled to 
charge for but one statement and one calculation of interest for the entire time the 
land was delinquent, although it may have been delinquent for a number of years. 



